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As a retired Ecologist and Marine Biologist living in Morro Bay, CA, who is active in the local fishing community, I am responding with comments regarding the proposed rule: 

National Oceanic and Atmospheric Administration 

50 CFR Part 600

[Docket No. 100330171–0232–01]

RIN 0648–AY79

Magnuson-Stevens Act Provisions;

Fishing Capacity Reduction Framework

AGENCY: National Marine Fisheries Service (NMFS),

National Oceanic and Atmospheric Administration (NOAA),

Commerce.

DATES: Comments must be received by July 29, 2010.


This rule making cannot take place in a vacuum; it is affected by, and it affects, previous and future rule making. Many of the vessels in question were built under government programs promoting fleet expansion. That is, the government expended tax payer money to bring them into existence; now the government wants to pay to scrap them. This demonstrates just one aspect of the ineffective and insufficiently forward looking micromanagement of the fishing industry which has failed to consider the welfare of fishermen, the good of the American economy, or the protection of the environment.


Artisanal small entity fishing has been a tradition and the basis of harbor based communities for millennia. The question of whether this reduction in capitalization should apply to all methods of fishing should be addressed in detail before progressing with this proposal or with any additional micromanagement of this industry.


The present dragging of nets on the bottom is environmentally damaging vast areas of the sea bed in the most productive areas of the oceans. Likewise, gill netting tends to promote overfishing, damage to non-target organisms, and wasteful bycatch. The gradual elimination of trawlers, specifically those dragging nets, with or without wheels such as rubber tires, and perhaps also the elimination of gill netting, should be made a higher priority in this proposal as well as elsewhere. [Both] trap fishing and hook and line are compatible with the preservation of the traditional artisanal family and small entity based fishing community and should be allowed, and even encouraged, to continue, while gradually eliminating the more destructive forms of gear. Nets of any sort are difficult to justify except for bait and shrimp. 

Detailed technical responses to this proposed action:


The Magnuson-Stevens Reauthorization Act added Section 312(b)(5), regarding payment conditions, states that "if a vessel is not scrapped, the Secretary of Commerce (Secretary) must certify that the vessel will not be used for fishing in the waters of a foreign nation or fishing on the high seas.″ VerDate Mar<15>2010 14:20 Jun 11, 2010 Jkt 220001 PO 00000 Frm 00037 Fmt 4702 Sfmt 4702 E:\FR\FM\14JNP1.SGM 14JNP1 wwoods2 on DSK1DXX6B1PROD with PROPOSALS_PART 1


However, tracking the activities of potential fishing vessels in the vastness of oceans covering two thirds of the entire globe is economically and logistically impractical. Therefore a clearly outlined workable plan to successfully track and monitor the vessels in order to be granted certification by the Secretary under Section 312(b)(5) of the Magnuson-Stevens Reauthorization Act is impossible.


Rather than completely buy all the vessels and all their licenses, etc., a practical approach would be to pay the owner to relinquish relevant permits, rights, and any future limited access based claims, with respect to the use of certain gear types in Federal or state waters of the Unites States and its territories, commonwealths, etc. Specifically, such relinquishing would apply to harvesting fish by dragging nets, with or without wheels, on the bottom, and possibly also to deploying gill nets. This approach of limiting most fisheries to trap fishing and hook and line would minimize the environmental impact of fishing, while maintaining the small entity based fishing community. It would reduce or eliminate the need for fleet reduction except where specialized vessels and fishing operations have to be shut down and scrapped due to their unsuitability or inability to make the necessary gear conversions. Other than gear restrictions, the only workable alternative is to require that the vessels be scrapped, but that should be a last resort. 


Investors and corporations, proposing to build vast marine fish farms, are spending millions annually to influence the media, the legislators, environmentally concerned groups, and the fishing councils to bring increasing pressure on fishing vessels. These investors are well aware of, and are motivated by, the fact that every vessel that leaves the fleet increases their potential share of the market.


While characterizing traditional fishing vessels as 'raping' the sea, the fish farm proponents intend to feed the fish in the farms with immense amounts of small bait fish caught by their own vessels in the sea. This extremely increased pressure on populations of small fish would deprive birds, mammals and larger wild fish of a significant part of their food source, and greatly reduce the populations of large wild caught fish that now sustain traditional fishing vessels. It could also threaten extinction of some species feeding on these small fish. 


Even if the fish farms were to instead bring feed from the land, they would be contributing to large potentially harmful algal blooms, and again damaging the fishing industry. Either approach to feeding the farmed fish, whether bait fish or other organisms from the sea or feed from the land, would severely impact the environment. So replacing boats with fish farms would be an environmental disaster.


By easing the route to buying out fishing vessels, the government will facilitate the construction of said fish farms, thereby creating an increased opportunity for a very small number of entities to dominate the market. Foreign fisheries also stand to benefit by the reduction of our fleet. The proposal that ″The cost of the program can be paid by post-reduction harvesters, taxpayers, or others.″ must be changed by substituting ″The cost of the program can be paid by taxpayers, or persons subsequently landing or marketing marine fish in the United States.' Fish farms and foreign vessels could otherwise escape paying their share of the cost of scrapping vessels, which would be to their benefit in the marketplace. 


Likewise, the targeting of ″post-reduction harvesters″ demonstrates that this proposal would indeed potentially inhibit the ability of small entities to compete, and brings into question issues relating to the Regulatory Flexibility Act (RFA), which places the burden on the government to review all regulations to ensure that, while accomplishing their intended purposes, they do not unduly inhibit the ability of small entities to compete. The RFA recognizes that the size of a business, unit of government, or nonprofit organization frequently has a bearing on its ability to comply with a Federal regulation. The major goals of the RFA are: 

(1) to increase agency awareness and understanding of the impact of their regulations on small business, 

(2) to require that agencies communicate and explain their findings to the public, and 

(3) to encourage agencies to use flexibility and to provide regulatory relief to small entities. 


In response to the phrasing in this proposed rule in reference to ″... §600.1002(c) ... The scrapping will be at the reduction vessel owner’s risk and expense″, note that the ongoing restriction of fisheries, frequently with the stated intent of reducing over capacity, is creating pressure and, in effect, forcing some fishermen to sell to such a buyback program and leave the industry. Thus the proposal is part of an overall process which constitutes a taking unless it is properly compensated. If equitable compensation is the intent, then the proposed process must be handled as eminent domain. 


Therefore the reference to ″owners risk ″ is not in line with equitable practice, nor is it in conformity with the intent of the constitutional provision for exercising eminent domain. If the government sees fit to enact what amounts to eminent domain, whether weakly disguised with some sort of fishery vote or not, the government must provide reasonable indemnification unless extreme negligence can be demonstrated. Here again, there is a question of whether the Regulatory Flexibility Act (RFA) has been adequately considered in light of this lack of any indemnification with regards to the scrapping of vessels. 


Since the intent of this program is to decrease, or to facilitate the decrease of, the number of harvesters in the fishery by causing vessels and their licenses to leave the industry, it will have the effect of causing vessel operators to terminate what is in effect their whole small fishing businesses. It will therefore be necessary to pay to purchase, not merely a vessel and some licenses and rights, but an entire business, trade and source of support. Thus the payments must take into account that, in the case of small entities, adequate compensation is required for the elimination of a source of support and income for skilled persons which have no other trade. Since deckhands and workers on such vessels are classified as self employed under IRS provisions, there is also a question of whether they also constitute small entities put out of operation by fleet reduction. Perhaps a settlement should also be provided for them.


Many vessels entered the US fisheries as a result of government programs to relocate Vietnamese and other refugee fishermen from their native fisheries to the United States fisheries. To close them down is to eliminate their livelihood for the rest of their lives. The effect of having to leave fishing is not much different for many United States nationals in this industry either. This additionally requires detailed reconsideration under the RFA. 







Respectfully yours, 







L.E. MacCarter MAg, MPH, PhD

